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 1.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS SEARS ROEBUCK 
HEARING ON MOTION TO/FOR LEAVE TO FILE 3RD AMENDED COMPLAINT 
FILED BY SOUHEIL B ELKHOURY 
* TENTATIVE RULING: * 
 
The hearing is taken off-calendar at the request of the moving party.  

  

  
 2.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. CAROLYN LACEY 
* TENTATIVE RULING: * 
 
 The motions for summary judgment filed by defendants Brown and Lacey are granted.  

There is insufficient admissible evidence to raise a triable issue of material fact that either doctor 

was negligent.  Significantly, Dr. Brown was involved in this case only as an on-call physician, 

consulted by telephone; and Dr. Lacey, initially at least, as an on-call physician who interacted 

with plaintiff only on March 14, 2017, but did not take over plaintiff’s cardiology care because 

plaintiff elected to keep Dr. Tsang as her cardiologist then.  Plaintiff’s expert has not established 

he knows anything about the role of on-call cardiologists in the United States or what the 

standard of care is for telephone consultations obtained from on-call cardiologists by emergency 

room doctors in the United States.  (See Reply Pickett Decl., Ex. A, Istvan Kalnoki Depo., at 

67:5-8 (stopped providing patient care in 1979); 57:57:1-17 (was never an on-call cardiologist); 

58:1-3 (attended no medical training outside of Hungary); 62:15-64:17 (was unable to educate 

himself on the duties and responsibilities of on-call cardiologists at John Muir Hospital; it is just 

his opinion that it is inappropriate for a doctor to give an opinion over the phone without having 

seen the patient).)   

 

Much of plaintiff’s case is premised on the claim that the doctors in Philadelphia 
recommended that she have immediate aortic valve replacement (AVR) surgery, but she has no 
admissible evidence of that.  It is hearsay if it comes in through plaintiff or her husband.  There 
are no declarations or depositions from the Philadelphia healthcare providers, and the medical 
records submitted from Riddle Hospital in Philadelphia do not state that surgery was needed 
immediately.  (See Ex. J to Amended A. Kalnoki Decl., I. Kalnoki Depo., Vol. 2, at 27:4-16; Ex. B 
to Amended A. Kalnoki Decl., p. 3, which only mentions a “possible” AVR procedure in 
California) and p. 5 (which says plaintiff will follow up with a cardiologist and discuss with her 
primary care provider, not that she will follow up with a cardiac surgeon for immediate surgery).) 
 

Further, even if all of plaintiff’s evidence is admissible, as a matter of law, the conduct of 
Dr. Lacey on March 14 and of Dr. Brown on March 31, 2017 was not the proximate cause of 
plaintiff’s heart attack on April 11, 2017.  (See Dr. Brown’s Undisputed Material Fact (“UMF”) 
Nos. 1-12, 14-36.; Dr. Lacey’s UMF Nos. 1-58.)    
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Finally, plaintiff’s additional facts are either immaterial, factually unfounded, or 

unsupported by admissible expert opinion.   
 
 While the following issues did not serve as the basis for its ruling, the court notes that 
plaintiff did not present a rule-compliant Opposition to the motions.  Her Opposition to 
defendants’ Separate Statement is not in proper format.  (See CRC 3.1350 (e), (f), (h).)  She 
does not respond directly to defendants’ points; she objects to them rather than to the evidence; 
and she talks about what is stated in various depositions, but does not submit the deposition 
pages and highlight the relevant testimony.  (See CRC 3.1116, 3.1354 (b).)   
 

Likewise, defendants submit depositions with their Reply papers, but fail to follow the 
Rules of Court by highlighting the relevant testimony. 
 
 Background 
 
 In October 2016, while plaintiff was in Philadelphia being evaluated for surgery for a hip 
fracture, doctors discovered she had a serious heart condition:  a narrowing or restriction of her 
aortic artery (aortic stenosis).  That condition reduces blood flow and can cause fainting and, 
ultimately, heart failure.   
 

When plaintiff returned home, the cardiologist she consulted in December 2016 through 
the Sutter hospital system, Dr. Tsang, did not think she needed to have surgery immediately.  
Nor did he change his opinion when she saw him again on March 7, 2017.  
 
 On March 13, 2017, however, plaintiff suffered an episode of syncope (fainting).  After 
this episode, plaintiff went to the emergency room at John Muir Medical Center about 10 p.m. 
and received a cardiology consultation from Dr. Carolyn Lacey the next morning.  Dr. Lacey 
spoke with Dr. Tsang by telephone and the two of them agreed that plaintiff met the criteria for 
aortic valve replacement (AVR); that plaintiff needed to decide whether to have that surgery 
done through Dr. Tsang and Sutter, or Dr. Lacey and John Muir; and that if she opted for Dr. 
Tsang, she could be discharged from John Muir on March 14, 2017 with close follow up with Dr. 
Tsang.  (See Ex. A to Amended A. Kalnoki Decl., p. 39.)  Plaintiff opted to proceed through Dr. 
Tsang, so she was discharged about 5 p.m.  During the consultation, Dr. Lacey told plaintiff not 
to exercise or exert herself.  Plaintiff had two syncopal episodes already, so she should not do 
the level of exertion that had accompanied them until she had surgery.  (Ex. L to Pickett Reply 
Decl., Lacey Decl., p. 72.)   Dr. Lacey did not, however, specifically use the words, “Do not 
walk.”  (Id., p. 74.)   
 
 Subsequently, pursuant to Dr. Tsang’s instructions, plaintiff went through a cardiac 
catheterization procedure on March 23, 2017 in preparation for cardiac surgery with Dr. Khan.  
(See Ex. J to Reply Wickett Decl., I. Kalnoki Depo., Vol. 2, p. 46.)   
 

Before she saw Dr. Khan, however, plaintiff had another syncopal episode on Friday, 
March 31, 2017.  Her husband’s perception of that episode was that she actually died, and he 
revived her.  He took her to John Muir Medical Center in Walnut Creek after she regained 
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consciousness, where she was evaluated by an emergency room physician, Dr. Soohoo.  
Plaintiff arrived in the emergency room about 5:40 p.m.   
 
 Dr. Soohoo ran some tests and had a telephone consultation with the on-call 
cardiologist, Dr. Brown.  During their five-minute conversation, Dr. Soohoo told Dr. Brown about 
plaintiff’s condition.  Based on the information he was provided, Dr. Brown diagnosed plaintiff’s 
condition as critical aortic stenosis with new syncope and near syncope. 
 
 Dr. Brown did not review any of plaintiff’s medical records, examine her, speak to her, or 
order new tests.  He did not admit her to John Muir Medical Center.  Rather, he told Dr. Soohoo 
that she could be discharged with close follow up.  He said she should have an exercise and 
exertion restriction, meaning no heavy lifting, no bending over and standing up, essentially a 
very sedentary existence.  Because stenosis is a process that occurs gradually and she 
probably had it for years, he did not say that surgery had to be done urgently, within the next 
one to two months.  (Ex. K to Pickett Reply Decl., Brown Depo., pp. 16, 19, 20, 35; see also Ex. 
A to Amended A. Kalnoki Decl., p. 14 (Per Dr. Soohoo, “Dr. Brown advised that the patient 
should refrain from exercise or exertion [until she contacts cardiology next week].”) 
 
 Plaintiff was discharged from the hospital after 10 p.m.  She was given discharge 
instructions, including some that were generic.  They begin with the statement, “The exam and 
treatment you received in the Emergency Department were for an urgent problem and are not 
intended as complete care.  It is important that you follow-up with a doctor . . . for ongoing care.  
If your symptoms worsen or you do not improve as expected and you are unable to reach your 
usual health care provider, you should return to the Emergency Department.”  The instructions 
go on to state that plaintiff should follow up with Dr. Lacey in “3 days” or “early next week.”  (Ex. 
A to amended A. Kalnoki Decl., p. 1.)  Plaintiff did not return to the Emergency Department 
before seeing Dr. Lacey on April 4, 2017. 
 

Standard discharge instructions for Aortic Valve Stenosis that were last reviewed on 
June 1, 2016 were also included in the discharge instructions.  They state, “This condition 
[Aortic Valve Stenosis] often changes very slowly and doesn’t need to be treated.  But in some 
people, it may get worse faster and need to be treated.”  They go on to state, “Ask your doctor if 
an exercise program is right for you.  Some people with aortic stenosis need to be very careful 
about exercise as it can result in fainting.”  (Id., p. 4.)   

 
Plaintiff has presented no evidence regarding who was responsible for giving her written 

discharge instructions that contained all instructions given by the doctors:  Dr. Soohoo or an 
employee of the hospital, John Muir.  Further her expert, Dr. Kalnoki, does not state that either 
Dr. Lacey on March 14 or Dr. Brown on March 31 gave improper discharge instructions by 
failing to state, explicitly, “Do not walk until you have surgery.”   

 
Plaintiff saw Dr. Lacey on April 4, 2017.  At that appointment, Dr. Lacey made an 

immediate referral to a cardiac surgeon, Dr. Veeragandham.  Dr. Lacey personally spoke to Dr. 
Veeragandham on the telephone, and Dr. Veeragandham agreed to assume plaintiff’s cardiac 
care. Dr. Veeragandham did not instruct Dr. Lacey to admit plaintiff to the hospital that day.  
Rather, he asked Dr. Lacey to have plaintiff see him on April 6, 2017, at his office.  (Lacey Decl., 
¶ 8.)   
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 Over the next two days, plaintiff’s condition was stable.  (Ex. H to A. Goldman Decl., A. 
Kalnoki Depo., at 202:13-16.)  Dr. Veeragandham saw plaintiff in person on April 6, 2017, as 
scheduled.  He did not admit her to the hospital or take her to surgery immediately.  Rather, he 
scheduled her for a presurgical appointment on April 11, 2017 at John Muir Medical Center in 
Concord, with surgery to follow on April 14, 2017. 
 
 Plaintiff did not have someone drop her at the door to the hospital on April 11, 2017.  
Rather, she walked from the parking lot to the hospital entrance.     
 

After arriving in the lobby, plaintiff collapsed and suffered cardiac arrest.  She had a 
difficult course thereafter.  She ultimately survived, but is left with serious and permanent 
residual problems.   

 
 It is not clear that any doctor ever specifically told plaintiff before she suffered cardiac 

arrest on April 11, 2017, “do not walk before you have surgery.”  (Ex. M to Reply Pickett Decl., 
Strunk Depo., at 77:17-24.) 
 

Discussion 
 
Dr. Brown 

 
 Plaintiff alleges that Dr. Brown was negligent and a substantial factor in causing her 
injuries because, during his encounter with her case on March 31, 2017, he did not review any 
medical records concerning her, did not see her in person, did not order additional diagnostic 
tests, and did not admit her to the hospital, but only said she needed an “expedited” evaluation 
by a cardiothoracic surgeon with “eventual” AVR surgery. 
 
 Dr. Brown could be an actual cause of plaintiff’s damages, because it is possible she 
would not have suffered the heart attack on April 11, 2017 had he admitted her to the hospital 
on March 31, 2017.  While that was a Friday, and it may have been difficult to find a surgeon to 
perform the AVR over the weekend, it seems likely that by Monday, April 3, 2017 at the latest, 
plaintiff could have had the surgery had the surgeon decided she needed it during her 
admission. 
 
 However, Dr. Brown was not a proximate cause of her injury.  He was not a substantial 
factor in causing it, because her injury did not occur on March 31, 2017 or over that weekend.  It 
did not occur until April 11, 2017.  Between Dr. Brown’s telephone consultation on March 31, 
2017 and April 11, 2017, plaintiff came under the presurgical and nonoperative cardiac care of 
Dr. Lacey on April 4, 2017, and the surgical care of Dr. Veeragandham on April 6, 2017.  
Plaintiff suffered no injury between March 31 and April 4, 2017.  Nor has plaintiff provided any 
evidence that she relied on any advice Dr. Brown gave her on March 31 after she began treating 
with other doctors on April 4, 2017.  As a matter of law, Dr. Brown owed her no duties and 
caused no damages after April 4, 2017; and were it considered to involve some question of fact, 
no reasonable jury could find that Dr. Brown caused any injuries on March 31, 2017 or 
thereafter.  After April 4, 2017, all decisions about further diagnostic tests, whether to admit 
plaintiff to the hospital, or when to do surgery were made by Drs. Lacey and/or Veeragandham. 
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 This duty and causation problem may be even clearer if considered in another context.  
Say, for example, that a client hires an attorney to prosecute a case.  However, while the 
attorney is away on vacation for a week, the client decides he urgently needs advice about a 
development in the case.  So he consults a second attorney.  The second attorney owes a duty 
not to give negligent advice.  But he is not liable for developments in the case after the first 
attorney returns from vacation.  Nor is he liable after that for the advice he gave, unless the 
client follows it rather than the advice of the original attorney. 
 
 So here, while Dr. Brown did not admit plaintiff to the hospital on March 31, 2017 that 
decision, even if negligent, did not lead to any injury.  Plaintiff did not suffer her catastrophic 
heart attack until after she was under Dr. Veeragandham’s care.  He alone can be faulted, if 
anyone, for failing to perform surgery before she suffered her injury on April 11, 2017, or for 
failing to advise, not only not to exercise or exert herself before surgery, but not to walk for any 
purpose before the surgery, not even to enter the hospital.  Plaintiff has provided no evidence 
that she chose to walk into the hospital on April 11, 2017, rather than to enter in a wheelchair, 
based on any advice she received, directly or indirectly, from Dr. Brown. 
 
 In addition, for the reasons stated earlier this ruling, plaintiff has not submitted sufficient 
evidence to support a finding that Dr. Brown was negligent. 
 
 Dr. Lacey 
 
 These conclusions about negligence and proximate cause are even clearer as to Dr. 
Lacey.  While the facts recited above show that Dr. Lacey was involved in plaintiff’s care both 
before and after Dr. Brown was on March 31, 2017, plaintiff’s First Amended Complaint alleges 
negligence on the part of Dr. Lacey only in connection with the care Dr. Lacey provided 
concerning the syncopal episode on March 13, 2017.  The FAC alleges that Dr. Lacey was 
negligent only because she “allowed [plaintiff] to be wrongfully and prematurely discharged from 
[the] hospital [on March 14, 2017] without any . . . diagnostic studies of her heart valve, any 
meaningful precautions, and/or proper medications.”  (Ex. A to Goldman Decl. filed 1/17/20, 
FAC, Second Cause of Action, ¶ 4.)   
 
 If Dr. Brown cannot have been the proximate cause of plaintiff’s damages through his 
conduct on March 31, 2017, neither could Dr. Lacey through her conduct on March 14, 2017.  
And like Dr. Brown, Dr. Lacey owed plaintiff no ongoing duties after March 14, 2017, until 
plaintiff saw her again on April 4, 2017. 
 
 The declaration of Istvan Kalnoki filed 8/26/20 criticizes the care that Dr. Lacey provided 
on April 4, 2017.  Defendant Lacey has not objected that this goes beyond the pleadings, but 
rather addresses that claim on the merits.  Therefore, the court will too.  The court concludes 
there is no admissible evidence that Dr. Lacey breached the standard of care by not admitting 
plaintiff to the hospital until Dr. Veeragandham could operate on her.  Dr. Veeragandham did not 
do this himself, when he saw her two days later.  Plaintiff’s condition was stable from April 4 to 
April 6, 2017, when Dr. Veeragandham took over as the doctor in charge of plaintiff’s cardiac 
condition.  Further, there is no evidence to contradict Dr. Strunk’s testimony that the surgeon is 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/24/21 

 
 

- 6 - 

the one who determines how soon to do surgery.  Dr. Veeragandham was the surgeon.  Dr. 
Lacey was not. 
 
 The evidence is undisputed here.  In terms of proximate cause, plaintiff suffered her 
catastrophic heart attack because she walked across the parking lot to enter the hospital rather 
than being dropped at the door and/or using a wheelchair.  The court does not say this in 
harshness or criticism.  Plaintiff may have done this because the instructions she had received 
previously by multiple doctors not to exercise or exert herself were not as explicit as an 
instruction not to walk until she had surgery.  However, she provides no evidence that this lack 
of specificity, or indeed anything Drs. Brown and Lacey said, is why she did this.  Therefore, 
while what happened to plaintiff is most unfortunate, defendants are entitled to summary 
judgment. 
 

Evidentiary Objections 
 

Given the basis for its ruling and the citations it gave to the deposition of Dr. Kalnoki at 
the outset, the court finds it unnecessary to rule on every single objection filed by defendants.  
(See CCP § 437c (q).)  However, the court notes that many of them appear to have merit in 
whole or in part, and others make clear that, at least in certain respects, Dr. Kalnoki lacks 
qualifications or foundation for his opinions, or his opinions are based on assumptions that are 
without evidentiary support. 

 
With that said, the court rules on the following objections: 

 
Defendant Brown’s Objections filed 2/17/21 
 
3 – Sustained. 
5 – Sustained. 
22 – Sustained. 
24 – Sustained. 
25 – Sustained. 
27 – Sustained. 
 
Defendant Lacey’s Objections filed 2/17/21 

 
 3 – Sustained. 
 5 – Sustained. 

16 – Sustained. 
18 – Sustained. 
19 – Sustained. 
25 – Sustained. 
26 – Sustained. 
31 – Sustained. 
33 – Sustained. 
34 – Sustained. 
36 – Sustained. 
38 – Sustained. 
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 3.  TIME:  9:00   CASE#: MSC18-01357 
CASE NAME: KALNOKI VS. TSANG 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DR. MICHAEL BROWN 
* TENTATIVE RULING: * 
 
 See line 2. 

  

 4.  TIME:  9:00   CASE#: MSC19-00697 
CASE NAME: BRADFORD VS MEDIANEWS GROUP, I 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFFS PRAYER FOR PUNITIVE 
DAMAGES AND FILED BY JEFF ANDERSON, JEFF ANDERSON 
* TENTATIVE RULING: * 
 
Anderson Defendant’s Motion to Strike Prayer for Punitive Damages and Supporting Allegations 
in the First Amended Complaint is granted with leave to amend. 

 

Background 

 Plaintiff Walter Bradford brings this action for defamation.  Defendants published an 
attorney advertising brochure under the logo titled, “Clergy Sexual Abuse in the Archdiocese of 
San Francisco, Diocese of Oakland, Diocese of San Jose.”  Defendants included Plaintiff’s 
photograph as one of the 135 priests who had been accused of sexual abuse. Plaintiff’s picture 
is mistakenly included as the picture of “Fr. Edward F. Beutner.”  Additionally, Plaintiff’s 
photograph was displayed during a news conference held by Defendants and appeared on the 
front page of the East Bay Times. 

 Plaintiff filed this action for defamation, alleging each defendant negligently, carelessly, 
and recklessly made false, libelous and defamatory statements regarding Plaintiff, identifying 
him as a pedophile.  

Motion   

 Pursuant to CCP §§ 435 and 436, the Anderson Defendants bring this motion to strike 
the allegations (FAC, ¶¶ 22-24) and the prayer for punitive damages. Defendants argue the 
constitutional law standard for punitive damages in a First Amendment case is “actual malice.” 
Defendants argue that Plaintiff applies the general standard for malice defined in Civil Code § 
3294 to his defamation case. However, the standard of actual malice in the context of the First 
Amendment should be applied in set forth in Khawar v. Globe Internat. (1998) 19 Cal.4th 254. 

 Plaintiff opposes the motion on the ground this case involves a private citizen and libel 
per se.  Where a statement is libelous on its face, malice is implied as a matter of law. (See 
Locke v. Mitchell (1936) 7 Cal.2d 599, 602.) Plaintiff argues no additional allegations are 
required.  Moreover, the publication at issue was an attorney advertising, thus commercial 
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speech, entitled to less protection under the First Amendment.  Finally, Plaintiff argues the 
Anderson’s brochure and “reports” do not meet the criteria for public interest. 

 A motion to strike may be used to attack claims for damages that are not supported by 
the cause of action pleaded. The Court may strike out “any irrelevant… matter asserted in any 
pleading.”  CCP § 436.  “Irrelevant matter” means immaterial allegation.  (CCP § 431.10(c).)  
“An immaterial allegation in a pleading is…  A demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint.” (Code Civ. Proc., § 
431.10(b)(3).)   

 “In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. [Citations.]” (Clauson v. 
Superior Court (1998) 67 Cal.App.4th 1253, 1255.)  

Analysis 

 Plaintiff has argued the brochure as at issue was an attorney advertisement. The U.S. 
Supreme Court observed, “[O]ur cases long have protected speech even though it is in the form 
of a paid advertisement….” (Bates v. State Bar of Ariz. (1977) 433 U.S. 350, 363.) “Even though 
the speaker's interest is largely economic, the Court has protected such speech in certain 
contexts.” (Ibid at p. 364.)  “It is now well established that lawyer advertising is commercial 
speech and, as such, is accorded a measure of First Amendment protection. 
[Citations.] Such First Amendment protection, of course, is not absolute… ‘Commercial speech 
[enjoys] a limited measure of protection….”  (Fla. Bar v. Went for It (1995) 515 U.S. 618, 623.)  
Even if Plaintiff has demonstrated the brochure is commercial speech, Plaintiff has not 
demonstrated it is not entitled to any First Amendment protection or that it should not be 
analyzed under the First Amendment. 

 “The First Amendment to the federal Constitution, as authoritatively construed by the 
United States Supreme Court, does not require a private figure plaintiff to prove actual malice to 
recover damages for actual injury caused by publication of a defamatory falsehood.” (Khawar v. 
Globe Internat. (1998) 19 Cal.4th 254, 273-274.) “In California, this court has adopted a 
negligence standard for private figure plaintiffs seeking compensatory damages in defamation 
actions. (Brown v. Kelly Broadcasting Co., supra, 48 Cal. 3d 711, 742.)  There is a different rule, 
however, for recovery of either punitive damages or damages for presumed injury. The United 
States Supreme Court has held that to recover such damages, even a private figure plaintiff 
must prove actual malice if the defamatory statement involves matters of public concern.” 
(Khawar v. Globe Internat. (1998) 19 Cal.4th 254, 274.)   

A. Content of Brochure is Matter of Public Concern 

 When speech is of public concern but the plaintiff is a private figure, the Constitution still 
supplants the standards of the common law.  The Supreme Court has held that “‘[whether] . . . 
speech addresses a matter of public concern must be determined by [the expression's] content, 
form, and context . . . as revealed by the whole record.’”  (Dun & Bradstreet v. Greenmoss 
Builders (1985) 472 U.S. 749, 761.)   Here, the content addressed widespread Clergy sexual 
abuse of children in the local Diocese. “The issue as to whether or not an adult who interacts 
with minors in a church youth program has engaged in an inappropriate relationship with any of 
the minors is clearly a matter of public interest. The public interest is society's interest in 
protecting minors from predators, particularly in places such as church programs that are 
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supposed to be safe.” (Terry v. Davis Community Church (2005) 131 Cal.App.4th 1534, 1547.)  
It was presented in a news conference and later carried in a newspaper publication on the front 
page.   

 Here, the FAC asserts allegations demonstrating the Court the matter was of public 
concern to a substantial number people.  Since the defamatory statement involved a private 
figure, but a matter of public concern, in order to recover punitive damages, Plaintiff must allege 
and prove actual malice. 

B. Plaintiff Must Prove Actual Malice 

 “A private-figure plaintiff must prove at least negligence to recover any damages and, 
when the speech involves a matter of public concern, he must also prove New York 
Times malice, supra, 376 U.S. 254, to recover presumed or punitive damages.” (Carney v. 
Santa Cruz Women Against Rape (1990) 221 Cal.App.3d 1009, 1019.) 

 Unlike ‘actual malice’ as defined in the California retraction statute or ‘malice’ as defined 
in the general punitive damages statute, federal constitutional actual malice is quite different.  
Actual malice under New York Times Co. v. Sullivan (1964) 376 U.S. 254, “is quite different from 
the common-law standard of 'malice' generally required under state tort law to support an award 
of punitive damages. . . . [Common-law] malice -- frequently expressed in terms of either 
personal ill will toward the plaintiff or reckless or wanton disregard of the plaintiff's rights -- would 
focus on the defendant's attitude toward the plaintiff[] . . . not toward the truth or falsity of the 
material published.” (McCoy v. Hearst Corp. (1986) 42 Cal.3d 835, 872.) Actual malice does not 
focus on the defendant’s attitude toward the plaintiff but on his or her attitude toward the truth or 
falsity of the statement.  “The New York Times decision superimposed a constitutional standard 
on the common law of libel.” (Reader's Digest Assn. v. Superior Court (1984) 37 Cal.3d 244, 
256.) 

  “In this context, actual malice means that the defamatory statement was made ‘with 
knowledge that it was false or with reckless disregard of whether it was false or not.’ (New York 
Times Co. v. Sullivan, supra, 376 U.S. 254, 280.) Reckless disregard, in turn, means that the 
publisher ‘in fact entertained serious doubts as to the truth of his publication.’ (St. Amant v. 
Thompson, supra, 390 U.S. 727, 731.) To prove actual malice, therefore, a plaintiff must 
‘demonstrate with clear and convincing evidence that the defendant realized that his statement 
was false or that he subjectively entertained serious doubts as to the truth of his statement.’ 
[Citations.]” (Khawar v. Globe Internat. (1998) 19 Cal.4th 254, 275.)  “Publishing with such 
doubts shows reckless disregard for truth or falsity and demonstrates actual malice.” Reader's 
Digest Assn. v. Superior Court (1984) 37 Cal.3d 244, 256-257.)   

   “Actual malice is judged by a subjective standard; otherwise stated, ‘there must be 
sufficient evidence to permit the conclusion that the defendant . . . had a 'high degree of 
awareness of . . . probable falsity.’ [Citation.]  To prove this culpable mental state, the plaintiff 
may rely on circumstantial evidence, including evidence of motive and failure to adhere to 
professional standards. [Citation.]” (Khawar v. Globe Internat. (1998) 19 Cal.4th 254, 275.) 

 Plaintiff identifies six facts in Paragraph 23 of the FAC.  The FAC states that Defendant 
previously published an incorrect picture of a priest. The FAC alleges that after the earlier 
mistake, Mr. Anderson “did not put into place any protocols to prevent such misidentification.”  
The FAC alleges Fr. Beutner was known to Jeff Anderson because he had sued him before.  
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The FAC alleges Anderson had a correct photograph of Fr. Beutner in his files. The FAC also 
alleges the yearbook, from which the photograph was taken, correctly identified Mr. Bradford.  
Finally, the FAC alleges Mr. Anderson issued a news release in 2014 that included the correct 
picture of Fr. Beutner.   

 However, there are no allegations that Mr. Anderson entertained any doubts as to the 
falsity of the mistaken photograph or that he without any motive, decided to use it anyway.  
There is no allegation that the yearbook’s content was seen by Mr. Anderson, or that it gave rise 
to any subjective doubt by Mr. Anderson of the accuracy of the content of the brochure.  Even if 
Mr. Anderson had the correct photograph of Fr. Beutner, there is no evidence Anderson 
compared the photographs from four years later.  Plaintiff has not alleged Mr. Anderson had 
subjective doubts about the accuracy of the photograph and decided to use it anyway.   

C. Leave to Amend 

 In the Opposition, Plaintiff asserts that he learned of additional facts to support the 
allegations for punitive damages after the First Amended Complaint was filed.  As with 
demurrers, leave to amend is routinely and liberally granted to give the plaintiff a chance to cure 
the defect in question. (Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 360.)  The motion 
to strike is granted with leave to amend. 

Defendants’ Request for Judicial Notice 

 Pursuant to Evidence Code §§ 452(g) and (h), Defendants request the Court to take 
judicial notice of the following publications, documents and facts: 

1. The American cinema has produced multiple films on the subject of Clergy child 
molestation, including the films, Spotlight, Doubt and Deliver Us From Evil. 

2. Numerous books have been commercially published with the United States about the 
issue of the protection of known pedophile Priest including, Lead Us Not Into 
Temptation: Catholic Priests and the Sexual Abuse of Children. 

Plaintiff’s Objection to Request for Judicial Notice 

 Plaintiff objects on the ground the Court may take judicial notice of the existence of the 
films and book, but the truthfulness and proper interpretation of the items are disputable and not 
subject to judicial notice.   

 The Court takes notice of the existence of these films and book. “Taking judicial notice of 
a document is not the same as accepting the truth of its contents or accepting a particular 
interpretation of its meaning.” (Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374.)  
The Court does not take judicial notice of the truth of matters asserted in these films or book. 
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 5.  TIME:  9:00   CASE#: MSC19-00771 
CASE NAME: GREG HART VS THOMAS MILWAY 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMND CRS-CMPLNT 
FILED BY GREG HART, STEVEN HART, KRISTIN HART, JANINE SENIOR 
* TENTATIVE RULING: * 
  

Cross-Defendants Greg Hart, Steven Hart, Kristen Hart and Janine Senior’s motion to 

strike portions of the first amended cross complaint is denied as to the request to strike 

“changed conditions”, “abandonment” and “adverse possession”, and the motion is 

otherwise granted with leave to amend. Cross-Complainants Thomas Milway and Megan 

Hansen may file and serve their second amended cross-complaint by March 10, 2021.  

The motion seeks to strike the third cause of action for quiet title because the cross-

complaint is not verified and because there is no legal description for the property. Cross-

Complaints have agreed to fix these issues in an amended complaint. The motion to strike these 

items is granted with leave to amend.  

The motion seeks to strike the prayer for punitive damages because it is not clear 

against whom punitive damages are sought. Cross-complainants have also agreed to amend 

their cross-complaint to fix this issue and therefore the motion to strike this item is granted with 

leave to amend. 

Finally, the motion seeks to strike the following words in the prayer for relief: “changed 

condition”, “abandonment” and “adverse possession”. Paragraph 40 in the first amended cross-

complaint includes enough facts to support these allegations. The request to strike these words 

is denied, however, Cross-complainants may include additional allegations related to this issue 

in their second amended complaint.  

The Court is troubled by the representation from Cross-Complainant’s counsel that they 

offered to amend their first amended cross-complaint to fix several of the issues raised by 

Cross-Defendants, but this offer was rejected. Bringing a motion to strike based upon matters 

that the opposing counsel has agreed to fix is not a good use for judicial resources.   

  

 6.  TIME:  9:00   CASE#: MSC19-00981 
CASE NAME: MUNSON VS THE KROGER CO. 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY DWIGHT 
MUNSON 
* TENTATIVE RULING: * 
 
Mr. Javaheri’s motion to be relieved as counsel is granted. Counsel shall submit an order after 
hearing and the ruling will be effective upon service of that order. 
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 7.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M. INC.S TO 
FURTH. RESPO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
The motions are continued to March 24, 2021 at 9:00 a.m. 

  

 8.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL MERCEDES-BENZ US, LLC FURTHER 
RESPONSES TO, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
See Line 7. 

  

9.  TIME:  9:00   CASE#: MSC20-00191 
CASE NAME: YOHANN SHAH VS MERCEDES BENZ U 
HEARING ON MOTION TO/FOR COMPEL SONIC WALNUT CREEK M, INC. 
FURTHER RESPONSE, FILED BY YOHANN SHAH 
* TENTATIVE RULING: * 
 
See Line 7. 

  

10.  TIME:  9:00   CASE#: MSC20-01035 
CASE NAME: CSAA INSURANCE EXCHANGE VS BSH 
HEARING ON MOTION TO/FOR STRIKE PLTF'S COMPLAINT FILED BY BSH 
HOME APPLIANCES CORPORATION 
* TENTATIVE RULING: * 
 
Moot per stipulation striking portions of the First Amended Complaint.  
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11.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON DEMURRER TO CROSS COMPLAINT of MARKEY FILED BY KEVIN 
HAMILTON, THIRD PLACE MORAGA, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued to March 10, 2021 at 9:00 a.m. 

  

12.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC  VS KENNETH J MA 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS-COMPLAINT 
FILED BY KEVIN HAMILTON, THIRD PLACE MORAGA, LLC 
* TENTATIVE RULING: * 
 
The hearing is continued to March 10, 2021 at 9:00 a.m. 

  

13.  TIME:  9:00   CASE#: MSC20-01765 
CASE NAME: MARTIN VS ESTATE OF RICHARD AD 
HEARING ON MOTION TO/FOR AMND CRS-CMPLT TO NAME DOE DEFT FILED 
BY MICHAEL MCWHORTER 
* TENTATIVE RULING: * 
 
The motion became moot with the filing of the Doe amendment. 

  

14.  TIME:  9:00   CASE#: MSC20-02179 
CASE NAME: CAMPUS COMMONS VS CLOSSON, ET 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION & STAY OF ACTION 
PENDING COMPLE FILED BY HIRSCH CLOSSON, CLIFFORD HIRSCH 
* TENTATIVE RULING: * 
 
Parties to appear via CourtCall to discuss stipulation to arbitrate. 
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15.  TIME:  9:00   CASE#: MSC20-02471 
CASE NAME: ALLEGIANT PARTNERS VS MORA ET 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( PLTF) 
* TENTATIVE RULING: * 
 
Continued at moving party’s request to 6/16/21 at 9:00 am.   

  

16.  TIME:  9:00   CASE#: MSC20-02471 
CASE NAME: ALLEGIANT PARTNERS VS MORA ET 
HEARING ON APPLICATION FOR WRIT OF POSSESSION ( PLTF) 
* TENTATIVE RULING: * 
 
 Continued at moving party’s request to 6/16/21 at 9:00 am.   

  

17.  TIME:  9:00   CASE#: MSN20-1525 
CASE NAME: ROBERT YAMAT VS PEOPLE OF THE 
HEARING ON PETITION TO RETURN PROPERTY ILLEGALLY SEIZED ( FILED 
BY ROBERT YAMAT) 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice based on improper filing. This is a criminal matter which 
requires an evidentiary hearing in criminal court. Please refile in criminal court.  

  

18.  TIME:  9:00   CASE#: MSN21-0037 
CASE NAME: IN RE HANNAH VANCE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The petition is denied without prejudice. The court is uncomfortable having one parent have 
control over a California UTMA account given that withdrawals can be made at the parent’s 
discretion. The papers should be resubmitted with a guardian for the minor (which can be one of 
the parents) and then the money deposited in an insured account subject to withdrawal only on 
authorization of the court. 
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19.  TIME:  9:01   CASE#: MSC19-02531 
CASE NAME: PWRP-MORAGA LP VS. STARS HOLDI 
HEARING ON DEMURRER TO CROSS COMPLAINT of STARS HOLDING CO., LLC 
FILED BY EAST BAY MUNICIPAL UTILITY DISTRICT 
* TENTATIVE RULING: * 
 
Continued by stipulation of parties to April 7, 2021 at 9 AM. 
 
 

 


